r Orin pP '8 we 


7 errr. 7 0 a 





XUM 





VoL. 94 


CENTRAL LAW JOURNAL 219 








Central Law Journal. 


St. Louis, Mo., March 31, 1922. 














PLEADING “REFUSAL TO PAY” AS EQUIV- 
ALENT OF “DEMAND AND REFUSAL.” 


In the recent case of First National Bank 
v. Williams, 90 So. 340, the Supreme Court 
of Alabama holds that in a complaint in an 
action to recover a bank deposit, an aver- 
ment that defendant had refused to pay 
was an insufficient averment of demand for 
payment, since such refusal might have 
been a demand for payment elsewhere than 
at the bank or in banking hours, or by a 
method not recognized in banking business. 
So it might, but we think there is no rea- 
son for so holding. 

The decision of the court does not make 
it clear whether or not, if demand had been 
pleaded, the pleader would have had to set 
out that the demand was made for pay- 
ment at the bank, during banking hours, 


‘and by method recognized in the banking 


business. We are inclined to think that the 
court did not intend to say any such thing, 
and that it holds merely that demand of 
the bank for payment should have been 
pleaded without itemizing these facts. 

If this is the correct view, in what way 
does the pleading of demand improve the 
complaint? Could not the demand have 
been made for payment elsewhere than at 
the bank or in banking hours, or by method 
not recognized in the banking business, as 
well as the refusal? What more is to be 
inferred from a demand than from a‘re- 
fusal ? 

There is no quarrel with the rule that in 
an action of this kind a demand for pay- 
ment must be alleged, unless facts are 
pleaded which excuse demand. The ques- 
tion in this case is whether or not the al- 
legation of refusal was in effect an aver- 
ment of demand and refusal. Century 





Dictionary defines refusal as, “The act of 
refusing; denial or rejection of anything 
demanded, solicited, or offered for accep- 
tance.”” Webster’s New International Dic- 
tionary (1922) gives practically the same 
definition. In Mutual Life Ins. Co. v. Hill, 
178 U. S. 34%, 350, the cqurt said: “The 
allegation in the answer does not disclose a 
mere omission, for it is ‘neglected and re- 
fused,’ and, of course, there can be no re- 
fusal unless with knowledge of the oppor- 
tunity or duty. A party cannot be said to 
refuse to do a thing of which he knows 
nothing. Refusal implies demand, knowl- 
edge or notice.” 


In Burns v. Fox, 113 Ind. 205, 206, it is 
said: “It was also alleged that since the 
death of her father the appellants, his heirs, 
refused to make a conveyance to her, and 
that they had instituted proceedings to 
make partition of the land, and that they 
were seeking to have it set off to one of 
the other heirs, although the complainant 
remained in possession. The ordinary 
signification of the word ‘refuse’ is to deny 
a request or demand, and as the complaint 
alleges that both the father, in his lifetime, 
and the appellants, who succeeded to the 
legal title to the land as heirs, refused to 
convey in compliance with the contract, a 
sufficient excuse was shown for not having 
made a further demand.” 


The case of Shaler v. Van Wormer, 33 
Mo. 386, was an action by the endorsee 
against the maker and endorser of a nego- 
tiable promissory note. Neither demand 
nor notice was expressly pleaded. The 
court held, however, that the averment, 
“that payment was refused” presupposes a 
previous demand of payment. “The word 
‘refuse’ signifies ‘to deny a request, demand, 
invitation, or command,’ and the proof of 
refusal to pay necessarily involves the proof 
of a previous demand.” 


The Massachusetts Supreme Judicial 
Court, in Merrifield v. Cobleigh, 58 Mass. 
(4 Cush.) 178, 185, holds that the word 
“refuse” implies some previous demand, 
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notice, or request. And in Kimball v. 
Rowland, 72 Mass. (6 Gray) 224, 225, this 
court said: “When the words ‘neglect’ 
and ‘refusal’ are used in reference to the 
payment of money, we understand the 
meaning to be, that refusal is a failure to 
pay money when demanded.” 

The word “refuse,” as used in an Act 
of Congress providing that, if the chief of 
a tribe refuse or fail to bring a suit for 
land, then any member of the tribe may 
bring suit, clearly implies a demand, for 
without it there can be no refusal. (Brought 
v. Cherokee Nation, Ind. Ter., 69 S. W. 
937, 940). 

We think that the law is clearly against 
the holding in the case in question, and we 
wish to commend the dissenting opinion of 
Justice Gardner. The reasons given by the 
court for its holding seem trifling. 


B. 








NOTES OF IMPORTANT DECISIONS. 





“VISIBLE MARK ON BODY” REQUIRED BY 
ACCIDENT POLICY NEED NOT BE SCAR 
OR ABRASION ON SURFACE.—Under an ac- 
cident insurance policy requiring “visible mark 
on the body” in order for indemnity to be 
more than 20 per cent of the stipulated amount, 
such visible mark need not be a scar or 
abrasion on the body; any visible sign of an 
internal injury meets such requirement. Total 
disability from paralysis is sufficient. Hunter 
v. Federal Casualty Co., 191 N. Y. Supp. 474. 

We quote in part from the Court’s opinion: 
“It is urged that there was no visible mark 
on the plaintiff's body, and that, therefore, he 
is entitled to recover only 20 per cent of the 
$35 a month. The Court left it to the jury to 
say whether or not, within the meaning of the 
policy, there was any visible mark on the plain- 
tiff’'s body, and, at the request of the plain- 
tiff's counsel, charged: 

“That, by the term “visible mark,” it need 
not necessarily be a scar or abrasion on the 
surface of the body, provided it be some mani- 
festation or indication of injury, even though 
that injury may be internal.’ 

“T think that the charge was correct. The 
plaintiff's physicians testified that the plain- 
tiff could not move his legs, and that the 
paralysis resulted from the injury. They also tes- 





tified that upon examining the X-ray pictures 
they were able to discern that the vertebrae 


were slightly out of line, and that there was, 


injury to the lateral processes of the verte- 
brae. This clause of the policy, like the other 
one referred to, was inserted for the purpose 
of preventing fraud, and should be given a 
construction which will carry out the purpose 
of the contract. It is conceded that the plain- 
tiff is totally disabled. 


“It has been held that, where a person had 
received an internal injury and there was no 
visible injury to the surface of the body by way 
of a bruise or cut, or anything of that kind, 
the fact that the person injured was pale; that 
perspiration stood out on his face; that he had 
the appearance of suffering, and that he passed 
blood were all visible marks within the mean- 
ing of such a clause; the construction of the 
court being that the policy insured against an 
accidental internal injury, like a broken bone, 
or a rupture, and that it was not limited to 
an injury received externally, but that any 
visible sign indicating internal injury would 
satisfy the condition of the policy. It seems 
to me that that is a reasonable construction 
and should be followed in this case. Root v. 
London Guarantee & Accident Co., 92 App. 
Div. 578, 86 N. Y. Supp. 1055; aff’d 180 N. Y. 
527, 72 N. .E. 1150.” 





FEDERAL CHILD LABOR LAW HELD UN: 
CONSTITUTIONAL.—The Federal Child La- 
bor Act, insofar as it imposes a tax additional 
to all other taxes on the profits of manufac- 
turers employing child labor, is held, in Drex- 
ei Furniture Co. v. Bailey, 276 Fed. 452 (Dist. 
Ct. W. D. of N. C.), to be unconstitutional as 
an attempt to regulate a purely internal affair 
of the states; the real purpose of the act be- 
ing to prohibit the employment of child labor, 
and not to raise revenue. This law is the Act 
of Feb. 24, 1919. 


In this respect the Court said: “The pur- 
pose of the act in question appears upon its 
face. It is disclosed by its title and by its 
scope and inevitable effect. Through the me- 
dium of a tax, Congress here, as through the 
medium of a regulation of commerce in the 
act of September 1, 1916 (chapter 432, 39 Stat. 
675), has attempted to fix the standard of 
labor for mines, quarries, factories, mills, etc., 
in the various states. The act was not in- 
tended to, nor will it, raise revenue. This was 
admitted, if not openly declared, by its spon- 
sors during its passage through Congress. It 
was intended solely to prohibit the employ- 
ment of child labor. 





YM 


—- @& 








Von. 94 


CENTRAL LAW JOURNAL 


221 








“Whatever else it may be in theory, it is in 
substance and fact a tax upon the employment 
of child labor and is so labeled by Congress. 
The title of the act is ‘A tax upon the employ- 
ment of child labor.’ In other words, it is a 
frank attempt to regulate a purely internal 
affair of the states, evidently because in the 
opinion of Congress the states have not regu- 
lated it as the Congress thinks it should be 
regulated.” 





RIGHT OF PASSENGER TO RECOVER 
FROM INSURER NOTWITHSTANDING FAIL- 
URE TO GIVE NOTICE OF ACCIDENT.—A 
policy insuring an automobile driver, engaged 
in carrying passengers for hire, against lia- 
bility, required insured to give the company 
written notice of accident. There was a pro- 
vision endorsed on the policy that it should 
insure to the benefit of persons damaged, “re- 
gardless of any of the conditions of this 


policy.” 

It was held that a passenger who recovered 
a judgment against the insured for injuries 
sustained in an accident, could recover the 
amount thereof from the insurer, notwith- 
standing the insured’s failure to give notice 
of the accident as required by the policy, or 
failure of the passenger to give such notice to 
the insurer. Arizona Mutual Auto Ins. Co. v. 
Bernal, Ariz., 1922, 203 Pac. 338. 


“As neither the terms of the indorsement nor 
the policy in any other of its provisions re- 
quires the giving of any notice to the com- 
pany of an accident, by a person injured, nor 
requires in terms such person to see to the 
performance of any such act by the assured 
himself, it cannot therefore be said that the 
giving of such notice is a condition precedent 
to recovery by any such person; it being suffi- 
cient that such person has complied with the 
terms and conditions of the indorsement which 
sets forth the sole requirements to be fulfilled 
antecedent to the liability of the company to 
such person. By the provisions of the indorse- 
ment the only notice required to be given by 
such person is a demand on the company to 
pay a final judgment already obtained against 
the assured. 

“We conclude that a cause of action against 
appellant existed in this case when appellee 
obtained her final judgment against Miranda 
for the injury she sustained during the life 
of the policy and concededly covered by its 
terms, and that the obligation to pay such 
judgment, within the limits of the policy, 
directly to her, arose when she demanded its 
payment by the company, and that appellee 
was under no obligation or duty to give any 
notice herself, or see to the giving of any 
notice, required by the conditions of the 
policy from the assured; and that the fail- 
ure of the assured to comply with this con- 
dition affected only his own rights against 
the company, and could not prejudice the 
rights of appellee.” 





| 382. 80 S. 464. 


STATE LEGISLATION ON _IN- 
DUSTRIAL POLLUTION OF 
STREAMS — PART II — GEN- 
ERAL STATE HEALTH LAWS 
OR COURT DECISIONS WHICH 
BROADLY EMBRACE INDUS- 
TRIAL POLLUTION.* 


In the following states nothing which 
approaches specific state legislation relat- 
ing to industrial pollution of streams ex- 
ists. The matter is embraced in various 
sections of the respective general health 
laws, water power regulations and conser- 
vation laws, or dealt with on the basis of 
certain court decisions which have served 
to establish precedent and governing rules: 
Alabama, Connecticut, Delaware, Georgia, 
Iowa, Kansas, Kentucky, Massachusetts, 
Missouri, Montana, Nebraska, New Hamp- 
shire, New York, Ohio, Oklahoma, Oregon, 
Utah and Virginia, 

Alabama—In Alabama the matter is 
broadly embraced in court decisions deal- 
ing with the riparian rights of property 
owners along streams. Litigation has been 
frequent on the matter in the State courts 
and in one notable instance carried to the 
Supreme Court of Alabama,’ in which the 
Court held: 

“Such proprietor (meaning, of course, 
the riparian right owner) has the right 
to extraordinary or artificial use of the 
stream and its waters, provided that by 
the use of such water it is not forced back, 
or unreasonably or improperly precipi- 
tated on the lands of adjacent proprie- 
tors, and after its use it is restored to its 
natural channel without unreasonable 
or material diminution before it leaves 
the land of persons diverting or subject- 
ing it to artificial uses; and provided, 
further, it is not so polluted as to un- 
reasonably, injuriously or materially 
affect its ordinary and -extraordinary use 
by the proprietor of the land into which 
the unused waters flow by its accustomed 
channel.” 

* Part I of this article was printed in last 
week’s issue, and dealt with specific state laws 
on the pollution of streams. 


(1) Jones v. T. C. I. & R. R. Co., 202 Ala. 
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By the terms of the decision quoted it 
is evident that in Alabama a riparian right 
owner has the right of use of streams for 
such purpose as may be demanded in con- 
nection with the business and the only 
broad restrictions placed on such right are 
that the water shall not be polluted to such 
an extent as would prevent its use by other 
riparian right owners along the same 
streams. 

Connecticut—As has been noted in the 
introduction to this report, at the 1921 ses- 
sion of the Connecticut Legislature a far- 
reaching bill was defeated, the effect of the 
passage of which would have been to lay 
open to penalties anyone who deposited or 
permitted the deposit in streams, of “any 
material or substance deleterious to fish or 
plant life.” Following the defeat of this 
measure, a bill was enacted directing the 
governor to appoint a commission consist- 
ing of seven members, to serve without 
compensation, to make an investigation of 
the whole subject of stream pollution and 
report its recommendation to the next legis- 
lature. This latter bill, however, did not 
carry a single dollar of appropriation for 
the commissions’ investigation, but only pro- 
vided for the traveling expenses of the com- 
missioners. 

Pending new legislation which may be 
expected to follow any report which the 
commission may make, the Connecticut 
State Department of Health has jurisdic- 
tion in the matter of pollution of streams 
and its economic and sanitary. effects. Co- 
operating with the State Department of 
Health has been a commission of manu- 
facturers and engineers, serving without 
salary, which body during the last two 
years, 1919-1920, expended about $75,000. 
General dissatisfaction on the part of the 
legislative leaders with the results obtained 
by the commission and the Department of 
Health, together with a vigorous campaign 
conducted by the oyster growing industry 
in Connecticut, gives ground for the belief 
that probably at the next session of the 
legislature a specific measure, of far-reach- 








ing importance, will be considered and en- 
acted. 

Delaware—No legislation other than the 
general injunctive process is in force in 
Delaware. Under what is known as a com- 
mon law act it is possible for state or 
local authorities to secure an injunction 
wherever any industrial plant is polluting 
streams. To date, however, such action 
has never been necessary, owing to the fact 
that wherever complaint has been made, 
immediate action has been taken by the ac- 
cused parties to eliminate such pollution. 

Georgia—In 1911 the following sections 
were added to the criminal code of the 
state of Georgia: 

Sec. 230 (a) Floating of Sawdust In- 
to Streams Prohibited. (It shall be un- 
lawful to float sawdust into any of the 
streams of the State). 

Sec. 230 (b) Punishment. (Any 
Person or Persons or Corporations Vio- 
lating the Provisions of Section 230 (a) 
Shall be Punished as for a Misdemeanor). 

The sections of the Georgia civil code 
bearing on the question of the pollution of 
streams are merely declaratory of the com- 
mon law. 

Additional general legislation on the sub- 
ject is contained in §§ 3629 and 3633 re- 
spectively, of the code of Georgia, reading 
as follows: 

3629. Owner of Running Water. Run- 
ning water, while on land, belongs to 
the owner of it, but he has no power to 
divert it from the usual channel, nor can 
he so use or adulterate it as to interfere 
with the enjoyment of it by the next 
owner, 

3633. Power of Owner of Streams. 
The owner of a stream not navigable is 
entitled to the same exclusive possession 
thereof as he has of any other part of his 
land; and the legislature has no power 
to counsel or interfere with him in its 
lawful use, for the benefit of those above 
or below him on the stream, except to 
restrain nuisances. 

Iowa— The only statutory utterance 
bearing in any manner on the subject of 
the pollution of streams, in the state of 
Iowa, is contained in § 4979 of the 1913 
Code of Iowa, reading as follows: 





YUM 














XUM 





VoL. 94 


CENTRAL LAW JOURNAL 223 








Sec. 4979.—Throwing dead animals or 
refuse in stream, spring, etc. If any per- 
son throw, or cause to be thrown, any 
dead animals, night soil or garbage into 
any river, well, spring, cistern, reservoir, 
stream or pond, or in or upon any land 
adjoining, which is subject to overflow, 
he shall be imprisoned in the county jail 
not less than ten nor more than thirty 
days, or be fined not less than five nor 
more than one hundred dollars. 

Kansas—The 1921 legislature of Kansas 
enacted a measure providing for the pre- 
vention of the pollution of streams by oil 
or gas or salt water or refuse escaping 
from oil or gas wells. It is to be noted 
that the statute contains no specific refer- 
ence to industrial pollution of streams other 
that that emanating from oil or gas wells. 

Kentucky—8 1253 of the General Stat- 
utes of Kentucky has been held by the 
courts of that state to embrace industrial 
pollution of streams. The statute is gen- 
eral in its language and deals with the plac- 
ing of certain specified substances “or other 
thing” in any stream, etc., whereby fish life 
may be destroyed or the water rendered 
unfit for use, or stench be produced. In 
the case of Commonwealth v. Straight Creek 
Coal & Coke Company,” there was an in- 
dictment under this statute for putting into 
a stream of water large quantities of saw- 
dust and other saw mill refuse. The Court 
held that the phrase “or other thing” was 
broad enough to cover this case, and the 
only question was whether or not it pro- 
duced the effect complained of. 

In Commonwealth v. Kentucky Distil- 
lery & Warehouse Coal Co.,* there was an 
indictment accusing the defendant of mak- 


ing and maintaining a common public 


nuisance by permitting refuse from a dis- 
tillery to flow into a stream, thereby pol- 
luting it. The Court held that this was an 
offense at common law independently of § 
1253, and the party creating the nuisance 
could be prosecuted under either the com- 
mon law or by statutory remedy. In the 
opinion rendered in this case several cases 


(2) 147 Ky. 790. 
(3) 154 Ky. 787. 





are cited where persons or corporations 
were convicted under the common law for 
polluting a stream by emptying into it re- 
fuse from a distillery or oil refinery. 

It would seem, therefore, that the indus- 
trial pollution of streams in Kentucky is 
an offense under either common law or by 
statute. 

The exact language of § 1253, of the 
Kentucky statutes, is as follows: 

Kentucky Statutes, Section 1253: 
Poisoning or dynamiting fish stream, 
pond or pool. If any person put, or cause 
to be put, in any stream, dam, pool or 
pond any liquid, berries powders, med- 
icine or other thing, or explode, or cause 
to be exploded, dynamite or any other 
substance, whereby fish, great or small, 
are or may be sickened, intoxicated, or 
killed, or the water rendered unfit for use, 
or stench be produced, he shall be fined 
not less than ten nor more than one hun- 
dred dollars and imprisoned in the county 
jail not less than thirty days nor more 
than six months, in the discretion of the 
jury, for each offense. 

Massachusetts — Industrial pollution of 
streams has been handled in Massachusetts 
without the aid of statutory enactment and 
through the rulings of the Court upon the 
proper use of water courses. Important 
court decisions involving riparian rights 
have demonstrated that it is possible to 
restrain the use of a water course.‘ 

The statutory law of Massachusetts is 
found in General Laws, Chapter 111, § 159, 
et seq. The Department of Public Health 
of Massachusetts, under the terms of this 
law, is given general oversight of streams 
which are used as the sources of domestic 
water supply, with power to make regula- 
tions, etc. There is also a provision that 
no polluting matter shall be discharged in- 
to such streams as are used for domestic 
water purposes which shall “render it in- 
jurious to health.” 

Section 175 of Chapter 111, General 
Laws of Massachusetts, particularly relates 
to the Charles River and empowers the 
State Department of Health to make rea- 


(4) Parker v. American Woolen Co., 195 
Mass, 591 and 215 Mass. 176. 
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sonable orders, having due regard to the 
particular circumstances of every case, pro- 
hibiting or limiting the entrance into the 
Charles River of such substances as are 
injurious to public health. A careful ex- 
amination of the Massachusetts laws 
demonstrates that this is the only statute 
which omits specific reference to streams 
from which supplies of water are taken for 
domestic purposes and, therefore, gives the 
State Health Department a little broader 
scope of authority. 


There are many special statutes relating 
to the establishment of sewage disposal 
works and permitting the effluent to enter 
streams. There have also been a series of 
resolves directing the Department of Health 
to make investigations as to the condition 
and sources of pollution of streams. 

Broadly speaking, the injunction process 
has indirectly supplied possible legislative 
necessities on the subject, in Massachu- 
setts. In this connection the law as sum- 
marized by the courts in the case of Parker 
v. American Woolen Co.* is as follows: 


“Tt is settled that no riparian proprietor 
has the right to use the waters of a nat- 
ural stream for such purposes or in such 
manner as will materially corrupt it to 
the substantial injury of a lower proprie- 
tor, or to cast or discharge into it noxious 
and deleterious substances which -will 
tend to defile the water and make it un- 
fit for use. There is in any large body of 
water a purifying principle which will, 
either by ordinary sedimentary deposit 
or by chemical change, obviate the evil 
effects which otherwise would arise from 
the deposit therein of some limited 
amount of some noxious matter. Ac- 
cordingly it is not for every small de- 
posit of such matter that the law will 
give a remedy.“ 

In another case® it was stated: 


“No discharge of noxious waste, in 
quantities sufficient noticeably or ap- 
preciably to affect the quality of the 
water in the lands of a proprietor at a 
considerable distance below, is shown to 
be necessary in the business of manu- 
facturing cloth, however convenient or 


(5) 195 Mass. 591, 215 Mass. 176. 
(6) McNamara y. Taft, 196 Mass. 597. 





profitable it may be to the manufacturer. | 


If filtering the water before returning it 
to the stream, after using it in the mill, 
is necessary to protect the rights of the 
lower riparian owner, or if chemicals or 
oils should be disposed of otherwise, the 
mill owner should make provision for it.” 


Missouri—The only sections of the Mis- 
souri statutes which bear on the subject of 
industrial pollution of streams are contained 
in §§ 3587 and 3588, respectively, of the 
criminal code of the state of Missouri, 
which are as follows: 


Section 3587. If any person or persons 
shall put any dead animal, carcass or 
part thereof, the offal or any other filth 
into any well, spring, brook, branch, 
creek, pond or lake, every person so of- 
fending shall, on conviction thereof, be 
fined in any sum not less than ten nor 
more than one hundred dollars. If any 
person shall remove, or cause to be re- 
moved and placed in or near any public 
road or highway, or upon premises not 
his own, or in any of the streams or 
water-courses other than the Missouri 
or Mississippi river, any dead animal, 
carcass or part thereof, or other nuisance, 
to the annoyance of the citizens of this 
State, or any of them, every person so 
offending, shall upon conviction thereof, 
be fined for every such offense any sum 
not less than ten dollars nor more than 
fifty dollars, and if such nuisance be not 
removed within three days thereafter, it 
shall be deemed a second offense against 
the provisions of this section. 


Section 3588. Whoever willfully or 
maliciously poisons, defiles or in any way 
corrupts the water of a well, spring, brook 
or reservoir used for domestic or munici- 
pal purposes, or whoever wilfully or mal- 
iciously diverts, dams up and holds back 
from its natural course and flow any 
spring, brook, or other water supply for 
domestic or municipal purposes, after 
said water supply shall have once been 
taken for use by any person or persons, 
corporation, town or city for their use, 
shall be adjudged guilty of a misde- 
meanor, and punished by a fine not less 
than fifty nor more than five hundred 
dollars, or by imprisonment in the 
county jail not exceeding one year, or by 
both such fine and imprisonment, and 
shall be liable to the party injured for 
three times the actual damage sustained, 
to be recovered by suit at law. 
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Montana—The only law upon the stat- 
ute books of Montana, relative to indus- 
trial pollution of streams is contained in 
.Chapter 173, § 28, of the 1917 Session 
Laws of Montana, relating to the dispos- 
ing of sawdust in streams by saw mills, 
and, even this law, as it has been inter- 
preted, applies only to those streams in 
which fish are being injured by the con- 
tamination. 

Chapter 173, § 28 of the 1917 Session 
Laws of Montana reads as follows: 


No person or corporation operating a 
saw mill on or near any stream, pond, 
lake or river, shall hereafter dump, drop, 
cart or deposit, or cause to be dumped, 
dropped, carted or deposited sawdust, 
bark, shavings, oil, ashes, cinders, or 
debris in or near any such stream, pond, 
lake or river, in such manner or place as 
will likely result or cause the same to be 
carried into the waters of any such 
stream, pond, lake or river; and any per- 
son so doing shall be deemed guilty of 
a misdemeanor and upon conviction, pun- 
ished accordingly. 

Nebraska—Article II, 8845, § 270, page 


2371, of the revised statutes of Nebraska 
for 1913 deals with the subject of indus- 
trial pollution of streams under the title 
of “Nuisances.” To date it would appear 
no serious difficulty has been experienced 
in connection with the interpretation of the 
law. 

New Hampshire—Chapter 72, New 
Hampshire Laws of 1901, prohibited the 
deposit or escape of sawdust and other 
wood refuse from saw mills into the streams 
of that state. As a result of additional 
legislation, of a general character, enacted 
in 1913, streams which were not already 
polluted in 1913, could not lawfully be pol- 
luted without the approval of the New 
Hampshire Health Department, which by 
the last mentioned legislation was given 
complete jurisdiction over streams from 
which water supplies are derived. 

Section I, of Chapter 205, of the laws 
of New Hampshire, for 1913, provide as 
follows : 


In order to maintain the purity of 
streams, lakes and rivers and to prevent 





further contamination, no person, as- 
sociation or corporation shall hereafter 
cause or permit the discharge of sewage 
or other deleterious waste from any fac- 
tory, hotel, boarding-house, or other com- 
mercial establishment into any stream, 
lake, pond, or river not hitherto polluted ° 
without first submitting detailed plans 
of said proposed discharge to the state 
board of health and securing the approval 
of said board. 

Section II of the same statute provides 
for the approval of water supplies for do- 
mestic use by the State Board of Health. 

Section III of the same statute, as 
amended by Chapter 73 of the laws of New 
Hampshire for 1919, regulates the use of 
emergency supplies through the sealing of 
valves and immediate notice to the State 
Board of Health whenever emergency shall 
require the breaking of such seal. 

New York—The laws of New York af- 
fecting the pollution of streams are scat- 
tered through the consolidated laws. The 
important ones are as follows: 

Section 1759 of the Penal Law, pre- 
venting the throwing of gas, tar or re- 
fuse into public waters. 

Section 70 to 87 of the Public Health 
Law dealing with potable waters. 

Section 52, 53 and 55 of the Navigation 
Law preventing the throwing of refuse 
into public waters. 

Section 320 of the Town Law. 

Section 247 of the Conservation Law 
preventing refuse from factories destroy- 
ing fish life. 

Section 44 of the Transportation Cor- 
poration Law providing for pipe lines 
crossing streams, 

Ohio—The Ohio State Department of 
Health, under a general statute enacted 
several years ago, is empowered to prevent 
the pollution of streams and protect sources 
of public water supply. Under additional 
general legislation of several years stand- 
ing, the Ohio Fish and Game Commission 
is also vested with power to enforce a gen- 
eral statute against the depositing in streams 
of liquids or substances destructive of fish 
life. 

Oklahoma—A general law, “‘to preserve 
the purity of the waters of the state,” en- 
acted during the 1917 Session of the Okla- 
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homa Legislature, embraces the subject of 
industrial pollution of streams. Briefly, the 
first sections of this law require that a copy 
of plans of water works shall be filed with 
the state; that no person, etc., shall under- 
take any work in connection with supply- 
ing water for domestic purposes by means 
of any water works, etc., without securing 
a written permit from the State Board of 
Health, etc. The law also deals with the 
“flow of sewage” and places the same un- 
der strict regulation, by permit system, of 
the State Board of Health. Under this 
section the language of the statute is per- 
tinent to industrial pollution, and reads as 


follows: 


Whenever the State Board of Health 
shall have reason to believe that any 
waters of the State are being polluted in 
a manner prejudicial to the health of any 
of the inhabitants of the State, it shall 
be the duty of the State Board of Health 
to make an investigation covering the 
pollution or polluted condition concern- 
ing which the complaint is made. When- 
ever an investigation shall be undertaken 
by the State Board of Health under 
either of the foregoing provisions it shall 
be the duty of any person, company, cor- 
poration, institution or municipality con- 
cerned in such pollution to furnish on de- 
mand of the State Board of Health such 
information as may be required relative 
to the amount and character of the pol- 
luting material discharged into said 
waters by such persons, company, cor- 
poration, institution or municipality. And 
if the State Board of Health shall find 
any of the waters of the State have been 
or are being polluted in a manner pre- 
judicial to the health of any of the in- 
habitants of the State, the State Board of 
Health shall have the authority to make 
an order requiring such pollution to cease 
within a reasonable time, or requiring 
such manner of treatment or of disposition 
of the sewage or other polluting material 
as may in its judgment be necessary to 
prevent the further pollution of such 
stream or both. And it shall be the duty 
of the person, company, corporation, in- 
stitution or municipality to whom such 
order is directed to fully comply with 
said order of the State Board of Health. 
If the person, company, corporation, in- 
stitution or municipality shall consider 








the requirements of said order to be il- 
legal, or unjust, or unreasonable it may, 
within thirty days after the making of 
said order, appeal therefrom to the dis- 
trict court of the county in which the 
pollution or polluted conditions occur, 
and the said court, shall hear the said 
case without delay, and shall render a de- 
cision approving, setting aside or modi- 
fying the said order, or fixing the terms 
upon which said permit shall be granted, 
and stating the reason therefor. 

Section 7 of the same Act also provides 
as follows: 

Sec. 7? All individuals, private cor- 
porations and companies that at the time 
of the passage of this act are discharging 
sewage into any of the waters of the state 
may continue to discharge such sewage 
unless, in the opinion of the State Board 
of Health, the discharge of such sewage 
may become injurious to the public health. 
If at any time the State Board of Health 
considers that the discharge of such sew- 
age into any of the waters of the State 
may become injurious to the public health, 
it may order the discharge of such sewage 
to be discontinued. 

Oregon—§ 45, page 169 and § 70, page 
299, respectively, of the General Laws of 
Oregon for 1921, embraces industrial pol- 
lution of streams. We quote below perti- 
nent parts of the sections referred to: 


Section 45. Deleterious Substances. 
Explosives or poisons; Unlawful to 
Place or Use in Waters, Except When— 
(a) No person, firm or corporation, or 
agrns. representatives or employee there- 
of, shall cast or suffer or permit, any 
sawdust, pianer’s shavings, wood pulp 
or other lumber waste, or any element or 
chemical extracted therefrom or any 
slashings of trees or brush, or any oil, 
coal tar, petroleum or extract therefrom, 
or any dye or chemical to be thrown, cast 
or discharged in any manner, or to de- 
posit the same where high water will take 
or carry the same into any of the waters 
of the State of Oregon. 

Section 70. No person, or the proprie- 
tor, operator agent, superintendent or 
employee of any railroad company, saw- 
mill or other lumber or manufacturing 
concern, or any pulpmill, woodsaw, tan- 
nery, wollen mill, dye works, chemical 
works,slaughterhouse or any manufac- 
turing concern, or any steamboat, or any 
other water craft shall cast or suffer or 
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permit any sawdust, planer’s shavings 
wood pulp, or other lumber waste or any 
element or chemical extracted therefrom, 
or any slashings of trees or brush, or any 
oil, coal tar, petroleum or extract there- 
from, or any dye or chemical to be thrown 
cast or discharged, in any manner, or to 
deposit the same where high water will 
take or carry same, into the waters of the 
state of Oregon. It shall be unlawful for 
any person or persons, company, associa- 
tion or corporation, to put or deposit in 
any rivers, streams, lakes or waters of 
Oregon, or any artificial canal or ditch 
in which the waters of said rivers, streams, 
lakes or waters run, and dead animal car- 
cass, or part thereof, manure, sewage, 
putrid decaying or deleterious substances, 
refuse, waste or polluting matter, or any 
matter which either by itself or in con- 
nection with any other substance which 
injures fish or will corrupt or impair the 
quality of the waters of said rivers, 
streams, or lakes for domestic or munici- 
pal purposes; or to place any such sub- 
stance in such position that it shall es- 
cape or be carried into said waters by the 
action of the elements or otherwise. 
Pennsylvania—Article IX, § 100, of the 


Pennsylvania Game, Fish and Forestry 
Laws, contains the only general legislative 
reference to the pollution of streams now 
in force in that state. 

The text of the section referred to is as 


follows : 

Section 100. No person shall put or 
place in any waters of this commonwealth 
any electricity, explosives, or any poison- 
ous substances whatsoever, for the pur- 
pose of catching, injuring, or killing fish. 
No person shall allow any substance of 
any kind or character, deleterious, de- 
structive, or poisonous to fish, to be turn- 
ed into any waters within this common- 
wealth, unless it be shown to the satis- 
faction of the Commissioner of Fisheries 
or to the proper court that every reason- 
able and practicable means has been used 
to abate and prevent the pollution of the 
waters in question by the escape of dele- 
terious substances. 

Utah—Under the general title of “public 
nuisances,” Chapter 37 of the general laws 
of Utah for 1917, deals with the industrial 
pollution of streams in the broadest pos- 
sible language. It is to be noted that the 


Utah statute makes no specific mention of 





factories or mills and its application is like- 
wise specifically limited to those streams 
from which domestic supplies of water are 
obtained. We quote the language of the 
Utah law below: 


8184. (4274) Befouling waters. Any 
person who shall either: 1. Construct or 
maintain any corral, sheep-pen, stable, pig- 
pen, chicken-coop, or other offensive yard 
or out-house, where the waste or drainage 
therefrom shall flow directly into the waters 
of any stream, well, or spring of water 
used for domestic purposes ; or 

2. Deposit, pile, unload, or leave any 
manure heap, offensive rubbish, or the car- 
cass of any dead animal, where the waste 
or drainage therefrom. will flow directly 
into the waters of any stream, well, or 
spring of water used for domestic pur- 
poses ; or 

3. Dip or wash sheep in any stream, or 
construct, maintain, or use any pool or dip- 
ping vat for dipping or washing sheep in 
such close proximity to any stream used 
by the inhabitants of any city, town, or 
village for domestic purposes as to make 
the waters thereof impure or unwholsome ; 
or 

4. Construct or maintain any corral, 
yard, or vat to be used for the purpose of 
shearing or dipping sheep within twelve 
miles of any city, town, or village, where 
the refuse or filth from said corral or yard 
would naturally find its way into any stream 
of water used by the inhabitants of any 
city, village, or town for domestic pur- 
poses ; or 

5. Establish and maintain any corral, 
camp, or bedding place for the purpose of 
herding, holding, or keeping any cattle, 
horses, sheep, or hogs within seven miles 
of any city, town or village, where the re- 
fuse or filth from said corrall, camp, or 
bedding place will naturally find its way 
into any stream of water used by the in- 
habitants of any city, town, or village for 
domestic purposes—shall be guilty of a mis- 
demeanor. 

Virginia—The general law of Virginia 
relating to industrial pollution of streams 
is contained in paragraph 21 of the laws 
of 1874-5 of Virginia, reading as follows: 


If any person knowingly or wilfully cast 
any dead animal or any other noxious sub- 
stance or matter, or what is commonly 
known as bait, into any water-course of 
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the State, above tide water, by which the 
health of any person along said water- 
course is affected or the water is rendered 
impure or offensive, he shall be fined not 
less than ten nor more than fifty dollars. 

The administration of the law is vested 
in the hands of the State Board of Health 
which has supervision over pollution of 
water supplies. 

Recent Proposed State Legislation—One 
of the most striking examples of recent 
state legislative proposals on industrial pol- 
lution was that offered at the 1921 session 
of the Ohio Legislature, in a measure gen- 
erally known as the “Ramey Bill,” provid- 
ing penalties for the pollution of streams 
and the killing of fish by means of poison- 
ous substances. 

Ohio—For several years prior to 1921, 
the Ohio Fish and Game Department, sup- 
ported by state and local associations of 
amateur sportsmen, had been seeking to 
procure the passage of drastic legislation 
relating to the disposition of factory waste. 
At the 1921 session the interests mentioned 
made a strong effort to pass the so-called 
“Ramey Bill.” The measure was defeated 
without being reported out of committee. 
The manufacturing interests of Ohio made 
a vigorous and successful fight against the 
proposal, pointing out that it contained no 
regulation as to the quantity of factory 
waste which might be deposited in streams 
and under its terms, therefore, a single drop 
of any substance known to be deleterious 
to fish life, deposited in a lake or ocean of 
water, would be an offense. 

We quote the language of the Ramey 
Bill below : 

Section 1. Whoever places in any of 
the lakes, streams or other waters of the 
state of Ohio any explosive or poisonous 
substances whatsoever, or any drug, or any 
poison bait for the purpose of catching, 
taking, killing or injuring the fish, or al- 
lows any dyestuff, coal or gas tar, coal oil, 
saw dust, tanbark, coculus indicus (other- 
wise known as fish berries), lime, vitriol, 
or any of the compounds thereof, refuse 
from gas-houses, oil-tanks, or vessels, 
creameries, straw-board works, leather- 
board works, or any mine water, or any 








deleterious, destructive or poisonous sub- 
stances of any kind or character, to be 
turned into or allowed to run, flow, wash 
or be emptied, directly or indirectly, into 
any of the waters aforesaid shall, on con- 
viction thereof, be fined not less than one 
hundred dollars nor more than five hun- 
dred dollars. In case of the pollution of 
waters by substances known to be injurious 
to fish or to fish food, it shall not be neces- 
sary to prove that such substances have 
— caused the death of any particular 
sh, 

Pennsylvania—By the provisions of a 


so-called “Anti-Pollution Bill,” introduced 
at the 1921 session at the Pennsylvania 
Legislature, but never reported out of com- 
mittee, a far-reaching amendment of § 100, 
Article IX, of the Pennsylvania Game and 
Fish Laws (see § II of this report) was 
proposed. 

One section of the proposed amendatory 
legislation would have eliminated recourse 
to the courts of the state and placed it en- 
tirely within the jurisdiction of the state 
commissioner of fisheries to be satisfied 
that “every reasonable and practicable 
means has been used to abate and prevent 
the pollution of waters in question by the 
escape of deleterious substances.” 

It was also proposed to eliminate from 
the provisions of the law the coke manu- 
facturing interests of the state as well as 
the tanners, who utilize a process in which 
vitriol is used, and make it unnecessary for 
those manufacturers to prepare a suitable 
receptacle for the collection of poisonous 
\sediments, to prevent the same from flow- 
ing into any of the waters of the state. 

South Dakota—During the 1915 legisla- 
tive session in South Dakota a bill was in- 
troduced relating to the pollution of 
streams in that state. The measure was 
not passed, however, being defeated in com- 
mittee both at the 1915 session, and a simi- 
lar bill suffered a like failure at the 1919 
session. In the main, the measure provided 
for strict supervision by the state board 
of public health over all sewage systems 
and would have required submission to and 
approval of the state board of all systems 
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or methods of disposing of factory and 
other wastes. The principal sections of 
the proposed legislation were as follows: 

Every person, company, association, cor- 
poration or municipality, before installing 
or operating any sewage system, or portion 
thereof, for the discharge of sewage, 
butcher’s offal, gas, tar, acids, waste or re- 
fuse of any kind dangerous to health, into 
any streams, watercourse, lake, pond, or 
other private or public body of water, shall 
submit to the state board of public health 
and medical examiners the plans and speci- 
fications for the same, and said board shall 
examine the sanitary and hygenic features 
thereof. If it appears from said plans and 
specifications that such proposed sewage 
system will not be in any respect unsani- 
tary or dangerous to the public health, said 
board shall issue its certificate authorizing 
the installation and operation of such sew- 
age system, 

No such sewage system shall be con- 
structed, installed or put into operation un- 
til the same has been authorized by the 
state board of public health and medical 
examiners, and any person, company, as- 
sociation, corporation or municipality violat- 
ing the provisions of this section shall be 
deemed guilty of a misdemeanor and upon 
conviction shall be punished by a fine of 
not less than one hundred dollars nor more 
than one thousand dollars; provided that 
any person, company, association, corpora- 
tion or municipality now operating any such 
sewage system shall have until the first 
day of January, 1918, to comply with the 
provisions of this act. 

Whenever, upon investigation, the state 
board of public health and medical ex- 
aminers shall find that any such sewage 
system is polluting any river, street, water- 
course, lake, pond, or other public or pri- 
vate body of water so as to give rise to 
foul and noxious odors or to contaminate 
the source of any public water supply, or 
is otherwise contributing to conditions 
detrimental to the public health or shall 
find that any public water supply works or 
any water or sewage purification plant is 
producing an effluent sufficiently impure as 
to endanger the public health either on ac- 
count of improper construction or opera- 
tion, or the contamination of any public 
water supply, or the offensive pollution of 
any stream, watercourse, lake, pond or 
other public or private body of water, said 
board shall cause a copy of its findings, to- 





gether with a written notice of hearing 
thereon, to be given to any person, com- 
pany, association, corporation or munici- 
pality owning or operating such sewage 
system, water or sewage purification plant, 
or public water supply works. 


MICHAEL J. HICKEy, 
NOEL SARGENT. 
New York, N. Y. 








CARRIERS OF PASSENGERS— 
NEGLIGENCE. 





SPALLEN v. PULLMAN Co. 





186 N. W. 233. 





Supreme Court of Minnesota, Jan. 13, 1922. 





It is the duty of a sleeping car company to 
keep the aisles in its cars properly lighted at 
all times when the cars are occupied by pas- 
sengers. Failure so to do may constitute ac- 
tionable negligence. 





LEES, C. On November 20, 1920, plaintiff 
Was a passenger on a train from New York 
to Chicago. She had a berth in a sleeping 
car operated by the defendant, and at about 
8 o’clock in the morning, while going from 
her berth to the women’s toilet room, she fell 
over a traveling bag in the aisle of the car 
and was injured. Charging the defendant 
with negligence in failing to keep the aisle 
free from obstructions and the car properly 
lighted, she brought this action to recover 
damages. When all the evidence was in, de- 
fendant asked for an instructed verdict in its 
favor, and its request was granted. Plaintiff 
appealed from an order denying a new trial. 

There were but three witnesses at the trial, 
the plaintiff, the sleeping car conductor, and 
the porter. According to plaintiff’s testi- 
mony, she awoke some time before 3 a. m., 
lay awake in her berth about half an hour, 
and then left it to go to the toilet room, which 
was at the farther end of the car. The car 
had sixteen sections, and her berth was No. 
1. There was a night light at the end of the 
car towards which she was going, but none 
at the opposite end. The aisle was imper- 
fectly lighted, and she failed to see the travel- 
ing bag, stumbled over it, and fell. She 
screamed, but no one came to her assistance. 
She continued on to the toilet room, returned 
to her berth, sat down on the edge of it, and 
in a few minutes the porter appeared, to whom 
she reported the accident. He turned on the 
lights in the car, and called the conductor, and 
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the bag obstructing the aisle was discovered. 
It projected out about 18 inches, and was op- 
posite berth No. 6. The conductor testified 
that no passengers boarded the car after 11:30 
p. m.; that he was up and through the car 
from time to time until 2 a. m., when he went 
to bed, and at that time there was no obstruc- 
tion in the aisle of the car, and both night 
lights were on; that he heard nothing about 
the accident until about 8 o’clock the next 
morning, when plaintiff told him about it; and 
that he occupied a berth at the end of the car 
where plaintiff had her berth, was awake about 
an hour, and did not hear her scream. The 
porter testified that all the passengers in the 
car had retired as early at 11:30 p. m.; that 
when he made up berth No. 6 he put the bag 
in question in the berth; that he was up and 
about the car until 1 a. m., when he lay down 
and went to sleep, leaving the car in charge 
of the porter in the next one to it; that at 1 
a.m. he saw no obstructions in the aisle, and 
both the night lights were on; and that he 
heard nothing of the accident until about 8 
o’clock in the morning. Plaintiff was an ex- 
perienced traveler, and entirely familiar with 
the arrangement of sleeping cars, but was an 
elderly woman, and somewhat near-sighted. 


Negligence in two particulars is charged: 
(1) In permitting the aisle to be obstructed 
by the traveling bag of the passenger in berth 
No. 6; (2) in failing to light the car properly. 

Defendant charges plaintiff with contribu- 
tory negligence in that she walked in an aisle 
which she says was dimly lighted without 
summoning the porter. 

1. The traveling bag belonged to and was 
under the control of the passenger in berth 
No. 6, and if it was in the aisle, he must have 
placed it there. There was nothing to show 
when it was put there. It might have been a 
few minutes before the plaintiff left her berth. 
The rule is that, if a passenger places his per- 
sonal baggage in the aisle of a car, and so ob- 
structs the passageway, the carrier is not 
chargeable with negligence unless it is shown 
that it had actual or constructive notice of the 
presence of the baggage in the aisle. Burns 
v. Penn. Ry. Co., 233 Pa. 304, 82 Atl. 246, Ann, 
Cas. 1913B, 811; Kantner v. Phil. ete, Ry. 
Co., 236 Pa. 283, 84 Atl. 774; Stimson v. Mil., 
etc., Ry. Co., 75 Wis. 381, 44 N. W. 748; Beiser 
v. Cin., ete., Ry. Co., 152 Ky. 522, 153 S. W. 
742, 48 L. R. A. (N. S.) 1050; Alabama, etc., 
Ry. Co. v. Johnson, 14 Ala. App. 558, 71 South. 
620; Rittle v. St. P. City Ry., 183 N. W. 146. 
There is no evidence that defendant had ac- 
tual notice of the obstruction. Whether it had 








constructive notice depends on the length of 
time the bag had been in the aisle. If it had 
been there so long that defendant’s employees 
would have discovered it if they had been rea- 
sonably vigilant in the discharge of their du- 
ties, defendant should be held to have had con- 
structive notice. The evidence wholly fails te 
show when the bag was put in the aisle; hence 
there is nothing on which to base a finding of 
constructive notice. On this branch of the case 
the trial court correctly held that plaintiff had 
failed to show negligence on the part of the 
defendant. 

2. It is the duty of a sleeping car com- 
pany to keep the aisles in its cars properly 
lighted at all times when, the cars are occu- 
Died by passengers. At night, after the pas- 
sengers have retired, it is customary and 
proper to turn off the lights in the ceiling of 
the cars. Passengers in the upper berths could 
not otherwise sleep with any degree of com- 
fort. But the lights at either end of the car 
should be constantly lighted at night, so that 
passengers May see their way if they have oc- 
casion to Walk through the aisle. In this re 
spect defendant owed plaintiff a duty which, 
according to her testimony, it failed .to per- 
form. If it had been performed she might 
have seen the traveling bag and avoided it. 
At least the jury might have so found. We 
hold that she made a case for the jury with 
respect to the charge of negligence now under 
consideration. Beiser v. Cin., etc., Ry. Co, 
supra; Burns v. Penn. Ry. Co., supra; Valen- 
tine v. N. P. Ry. Co., 70 Wash. 95, 126 Pac. 
99; Piper v. N. Y. Cent. Ry. Co., 76 Hun. 44, 
27 N. Y. Supp. 593. 

3. This brings us to the last question in 
the case: Was the plaintiff guilty of contribu- 
tory negligence as a matter of law? We an- 
swer it in the negative. Granting that when 
she left her berth she discovered that one of 
the night lights was out, and the aisle im- 
perfectly lighted, and that she might have 
summoned the porter before starting down the 
aisle, nevertheless we think it was for the jury 
to determine whether she failed to exercise 
ordinary care for her own safety. It occurs 
to us that persons of ordinary prudence wold 
have assumed that the aisle was free from ob- 
structions, and trusted to their ability to see 
well enough to proceed safely without calling 
for more light. Valentine v. N. P. Ry. Co., 
supra; Piper v. N. Y. Cent. Ry. Co., supra. We 
conclude that the trial court erred in directing 
a verdict for the defendant. 

The order denying a new trial is reversed, 
and a new trial granted. 
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Note—Duty cf Sleeping Car Company to Light 
Car at Night—In Piper v. New York Central 
& H. R. R. Co. 76 Hun. 44, 27 N. Y. Supp. 
593, the Court holds that it is the duty of a 
sleeping car company not only to light the 
lamps in the toilet room of its car, but also to 
use reasonable diligence to maintain the light. 
This case was reversed by the Court of Appeals 
on the ground of contributory negligence on_the 
part of the passenger. Piper v. New York Cen- 
tral & H. R. R. Co., 156 N. Y. 224, 50 N. E. 
851, 41 L. R. A. 724, 66 Am. St. Rep. 560. 

In Levien v. Webb, 30 Misc. (N. Y.) 196, 
61 N. Y. Supp. 1113, the Court held that a sleep- 
ing car company is guilty of negligence where 
it knowingly permits a large valise to remain in 
the passage-way of a car, dimly lighted, and 
over which a passenger stumbled while on his 
way to the washroom before sunrise. 

In Burns vy. Pennsylvania R. Co., 233 Pa. 304, 
82 Atl. 246, Ann. Cas. 1913 B 811, it is held 
that the car should be properly lighted while 
going through a long tunnel. 

Where a passenger, on entering a car, falls 
over and is injured by a valise, which another 
passenger had placed in the aisle but five min- 
utes before the accident, and the train employees 
when it was done, and during the interval, 
were not in the car because of having duties to 
perform outside the car, the carrier cannot be 
made liable, unless its train employees were neg- 
ligent in failing to provide the car with light 
sufficient to enable the injured passenger, by the 
exercise of ordinary care, to discover the pres- 
ence in the aisle, of the valise, in time to have 
avoided contact with it. Beiser yv. Cincinnati, 
etc., R. Co., 152 Ky. 522, 153 S. W. 742, 43 








L. R. A. (N. S.) 1050. 
ITEMS OF PROFESSIONAL 
INTEREST. 





BAR ASSOCIATION MEETINGS FOR 1922— 
WHEN AND WHERE TO BE HELD. 





American—San Francisco, Cal., August 9, 10 
and 11. 
California—San Francisco, August 7 and 8. 
Florida—Orlando, June 15 and 16. 
Iowa—Sioux City, June 22 and 23. 
Kansas—Salina, November 27 and 28. 
Louisiana—Monroe, May 5 and 6. 
Mississippi—Vicksburg, April 26 and 27. 
Ohio—Cedar Point, July 5, 6 and 7. 
Utah—Salt Lake City, August. 
Virginia—Lynchburg, June 6, 7 and 8. 
Wyoming—Laramie, June 15 and 16. 


CORRESPONDENCE. 


DUTY OF THE LEGISLATURE TO DECIDE 
THE CONSTITUTIONALITY OF AN 
ENACTMENT. 














Editor, Central Law Journal: 

In the Central Law Journal for November 
19, 1920, Volume 91, page 380, you published 
a letter of mine on the “Duty of Legislature 





Primarily to Decide the Constitutionality of a 
Proposed Enactment.” In that communication. 
I was defending members of legislatures, gen- 
erally, against the charge of carelessness, in 
passing laws which were subsequently de 
clared to be unconstitutional. I pointed out 
that so uncertain was the law, and so uncer- 
tain were the rulings of judges, that nobody 
could tell just what law was constitutional in 
any case, as embodied in any new statute, un- 
til it had been tested by appeal to an appel- 
late court. I pointed out, the judges, when 
they entered into consideration of a case, en- 
tered into it with their minds already made 
up according to their individual idiosyncra- 
sies. Just as any good lawyer could make a 
good brief on either side of the law in any 
case, so any appellate judge would find sup- 
port in statements of law contained in some 
one of many conflicting previous decisions, to 
support any conclusion he might have in mind 
to reach, or else, he would avail himself of 
the new doctrine, which holds that it is not 
only the function of a court to declare the law, 
but it is also the function of the court to make 
the law harmonize with all kinds of new con- 
ditions of society, without any legislation to 
support this process of harmonizing. 

An article in the January, 1922, number of 
the Harvard Law Review, by Wallace R. Lane, 
on Federal Equity Rules, strikingly confirms 
what I have said about the uncertainty of the 
construction of written law by appellate 
courts, 

Of these new Federal Equity Rules, James 
Love Hopkins, in the preface to his edition of 
those rules says, “In undertaking the revi- 
sion which has lately been completed, the 
bench for the first time in its history invoked 
the aid of the bar (of the nine Circuit Courts 
of Appeals), and the committee of the Su- 
preme Court, composed of the Chief Justice, 
Mr, Justice Lurton and Mr. Justice Van De- 
vanter, received and considered the recom- 
mendations of the committees from the Vari- 
ous circuits, whose personnel is given in the 
succeeding pages. The high attainments of 
the gentlemen of the bar who have thus con- 
tributed to the revision, no less than the im- 
primatur of the Supreme Court, gives to the 
new rules an unusual interest to the student 
of equity jurisprudence * *.* The delib 
eration of this revision, the unusual number 
of lawyers, leads to the reasonable hope that 
further revision will not be necessary or sought 
for in the near future.” 

In the order, adepting these rules, promul- 
gated by the Supreme Court, the Chief Justice 
(White) said, “The court, in announcing the 
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adoption of the new rules, expresses its ap- 
preciation of the interest in the subject mani- 
fested generally by the judges of the courts 
of the United States, and especially by the 
judges of the circuit courts of appeals, in ap- 
pointing bar committees from their respective 
circuits to consider and make recommenda- 
tions upon the subject.” 

Would not one think that rules of procedure, 
which are nothing more than rules of conduct 
involving no complicated political, social or 
economical] interests, could have been written 
by highest appellate judges and great lawyers 
so that each of them would have been capable 
of but one construction? 

Such would have been the case were the 
criticisms of legislatures referred to in my 
said letter, November 19, 1920, namely, those 
appearing in your journals of September 10, 
1920, page 187, and October 15, 1920, just. 

Let the Harvard Law Review, in the article 
cited, demonstrate my contention. On page 
276 of said number, it is said, “The large num- 
ber of conflicting decisions on rules of vital 
importance indicate that there could be more 
uniformity of practice under the rules if the 
Supreme Court should provide some simple 
and inexpensive way of bringing any rule, 
concerning which there is conflict of opinion 
of judges in the same district or in different 
districts, before it for interpretation or modi- 
fication.” 

On page 279, it is said, “There is still such 
divergence in the interpretation of the rules in 
different districts that attorneys must fami- 
liarize themselves with local interpretations 
of many of the rules, and with the local ad- 
ditional rules made by the courts for the trial 
of equity causes.” 

On page 288, it is said, “The numerous and 
conflicting decisions under this rule, (Rule 
30), and the controversies arising out of it be- 
tween different district judges, sometimes in 
the same circuit, show the necessity for the 
Supreme Court determining what it. means, or 
so changing it as to make its meaning en- 
tirely clear. If the Supreme Court would do 
this with the few rules on which there is real 
conflict, tremendous expense to litigants and 
much time of court and counsel would be 
saved.” 

On page 298, it is said, respecting rules 75, 
76 and 77, “Perhaps none of the Federal Equity 
Rules have been more discussed, condemned, 
and praised than the rules relating to records 
on appeal.” 

On page 301, it is said, “The tremendous 
amount of time already consumed by court 





and counsel in interpreting and administering 
such of the rules as changed previous prac- 
tice, makes it plain that innovations should 
be attempted only where a real necessity is 
manifest from experience over a considerable 
period of time.” 

I think the foregoing quotations fully es- 
tablish my thesis. 

FREDERICK G. BROMBERG. 
Mobile, Ala. 








HUMOR OF THE LAW 





That skull a half-imch thick that was found 
in Arizona will be sent to Washington. They 
usually are, you know.—Life. 





“Some o’ deshere diplomats,” said Uncle Eben, 
“looks like dey was after de dove of peace wif 
a carvin knife, same as if it was a turkey.”— 
Washington Star. 





A negro was an important witness in a trial 
in the courtroom of a little town in the South 
and he was carefully coached by his lawyers 
and told exactly what to say. 

Abe knew his evidence off by heart, but 
when he entered the crowded court house and 
saw the sea of faces all around him, he suffered 
from a severe attack of stage fright. 

His lawyer stood up, and gently and kindly, 
and with a winning smile, said: 

“Now, Abe, tell the judge and jury every- 
thing you know about the case.” 

Abe looked startled, and glanced fearfully 
around the court, then he gasped: 

“When I started fo’ de court house dis morn- 
in’ der wuz only two people in de world dat 
knew what I wuz to say—me and Massa Brown. 
Now Massa Brown am de only one dat knows,” 





All the neighbors wondered how Abner Al- 
len and his wife got along. She was generally 
conceded to be a cantankerous sort, but so far 
as anyone knew, Abener had never been heard 
to utter a complaint. Then Abner died and 
Hezekiah Billings felt at liberty to tell the 
story. 

“Abener did complain—sort of—just once,” 
he said. “We was up loggin’ an’ Abner was 
sort of limpin around and sayin’ how his shoes 
hurt him. So I ast him why in tarnation he 


“wore shoes that was too small and Abener sez, 


sez he: 

“ ‘Well,’ he sez, ‘I always buys ’em too small. 
When I got on tight shoes,’ sez Abner, ‘I for- 
get all my other troubles.’ Yessir, that’s the 
only time I ever reely heard Abner criticize 
his wife.”"—American Legion Weekly. 
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1. Atterney and Client—Authority of Attor- 
ney.—In proceedings for the interdiction of an 
insane person, where an appeal has been taken, 
that counsel for appellants retired as counsel 
in the lower court held not to show lack of au- 
thority to make a motion to dismiss the appeal; 
an attorney being presumed to have authority 
until proof to the contrary.—Interdiction of 
Erichson, La., 90 So. 235. 


2. Ratification of Attorney’s Act,—A mort- 
gagee, who instructed his attorney to bid not 
to exceed a certain sum on the property at 
foreclosure sale, but, when he bid in the prop- 
erty for a greater sum, accepted the sheriff's 
deed and paid the purchase price by permitting 
the amount of the bid to be credited as a satis- 
faction pro tanto of the foreclosure decree, 
thereby ratifying his agent’s act, cannot recover 
from the latter the difference between the au- 
thorized bid and the amount at which the prop- 
erty was sold, though he was thereby barred 
from recovering from the mortgagor the de- 
ficiency for which the latter would otherwise 
rea liable.-—Sproul v. Lloyd, N. J., 115 


3. Automobiles — Collision.— Where automo- 
bile, injured in collision, was sold in its dam- 
aged condition, the measure of damages in ac- 
tion for the wae te was the difference between 
the market value of the automobile before the 
accident and its market value immediately af- 
ter, in its damaged condition, without reference 
to repairs, or the value of the automobile in 
its repaired condition.—Blevins v. Houston Elec- 
tric Co., Tex., 235 S. W. 987. 


4. Collision——Presumption of negligence, 
arising where shaft of defendant’s wagon was 
driven through the back of an automobile which 
was standing at the curb, was overcome by evi- 
dence that defendant’s wagon was struck in the 
rear by an automobile and pushed along, throw- 
ing the horse and driver to the ground, and 











presumably driving the shaft through the rear 
x ry ear ree v. Cassidy, N. Y., 191 


Lien for Storage Charges.—Civ. Code 
1913, par. 3672, giving “proprietors of livery 
or public stables” a lien on “animals placed with 
them for feed, care and attention, and also upon 
such carriages, buggies, vehicles or other equip- 
ment as may have been placed in their care 
for the amount of charges against the same,” 
held not to give a garage keeper a lien on auto- 
mobile for storage charges, though automobile 
is included within the term “vehicle”; a garage 
keeper not being a proprietor of livery or pub- 
lic stables within the statute.—Fishback v. Fos- 
ter, Ariz., 202 Pac. 


6. Railroad Crossing.—An automobile driv- 
er, who claimed to have looked for trains when 
about 70 feet from the track, though the evi- 
dence most favorable to her as to the speed 
of the train and the automobile showed that it 
must then have been in sight, and who failed 
to look again until almust on the track, though 
she knew that when 50 feet from the track she 
could have seen a long ways, held guilty of 
contributory negligence as a matter of law.— 
Ballard v. Chicago, R. I. & P. Ry. Co!, Iowa, 
185 N. W. 993. 


7. Bailment—Damage to Goods.—A complaint 
alleging that defendant agreed “to rubberize 
plaintiff’s certain cloths and material, and war- 
ranted that it would rubberize said goods ac- 
cording to the standards of the trade,” was 
insufficient to show that defendant did not so 
rubberize them, though it contained a general 
allegation of negligence and unskillfulness.— 
Robinson v. Archer Strauss Rubber Co., N. Y., 
191 N. Y¥. S. 289 


8. Bankruptey—Discharge.—In a bankruptcy 
proceeding, where the evidence disclosed that 
the bankrupt previously had been practically 
the sole owner of a corporation which had 
transferred to its successor all its property, and 
that the operations of such former corporation 
were of such magnitude that they must have 
been entered on the books and evidenced by 
various papers which the debtor had destroyed 
or failed to produce, held, that a discharge was 
properly refused, the statute not being confined 
to the books of the bankrupt, but including de- 
struction or concealment of books of account 
or records of the company, from which the 
debtor’s financial condition might be ascer- 
tained.—Simon v. Massachusetts Trust Co., U. 
Cc. C. A.. 276 Fed. 391 


9. Distraint by Landlord.—A landlord's lien 
is not one “obtained through legal proceedings” 
within the meaning of Bankr. Act, § 67f, but is 
recognized by the common law and the law of 
Pennsylvania as arising.out of the relation of 
landlord and tenant, and the lien acquired by 
a distraint for rent is not affected by bank- 
ruptcy of the tenant within four months.—In 
re Abbruzzo, U. S. D. C., 276 Fed. 404. 


10. Beneficial Associations — Suspension. — 
While one suspended from a beneficial asso- 
ciation might have abandoned or withdrawn 
from it and at once sued for damages, when 
the courts could have inquired into the validity 
of the acts complained of, vet, where one 1s 
still a member of the order, he has no standing 
to sue for damages until he has exhausted the 
remedies provided by the order.—Braden v. 
Lewis, La., 90 So. 214. 


11. Bills and Notes—Attorney’s Fee.—Pro- 
vision for attorney's fee in note has no effect 
on “sum certain” and does not affect its nego- 
tiability under Rev. St. 1919, §§ 788, 789.—Canada 
v. Shuttee, Mo., 235 S. W. 824. 


12. Brokers—Commission.—Where nothing is 
stated as to when a broker’s commission is pay- 
able, he is entitled to commission on procure- 
ment of an executory agreement for sale of 
goods, signed by the seller and buyer, unless 
there is a custom of trade to the contrary.— 
Pressprich & Son Co. v. Nemours Trading Corp., 
N. Y., 191 N. ¥. S. 286. 


13. Carriers of Live Stock—Delay.—Where 
carrier was negligent in unloading and delay- 
ing a shipment of cattle at a certain point until 
its freight traffic, interrupted by a strike, could 
be resumed to their destination, treatment of 
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the cattle at such point becomes immaterial, 
and the general rule as to the measure of dam- 
ages for the delay applies—Panhandle & S. F. 
Ry. Co. v. Thompson, Tex., 235 S. W. 913. 


14. Carriers of Passengers — Negligence.— A 
presumption of negligence arises ainst a car- 
rier on proof that a passenger on its train was 
injured as the result of some agency or in- 
strumentality of the carrier, some act of omis- 
sion or commission of the servants of the car- 
rier, or some defect in the instrumentalities of 
transportation.—Porter v. Davis, S. C., i10 8S. E. 
121. 


15. Negligence.—Where the thumb of 
passenger on an elevated train was taseren 
through a sliding door closing on it, no negli- 
gence could be inferred from the mere happen- 
ing of the accident.—Kinbec y. Interborough 
Rapid Transit Co., N. Y., 191 N. Y. S. 313. 


16. Negligence.—It is an “inferefice,” and 
not a “presumption,” from the showing of the 
overturning of a taxicab injuring a passenger 
that it occurred through the negligence of the 
driver.—Dowd v. Atlas Taxicab & Auto Service 
Co., Cal., 202 Pac. 870. 


17. Constitutional Law—Free Assemblage.— 
An ordinance prohibiting the holding of public 
meetings on the public streets of the city with- 
out written permission from the mayor is not 
repugnant to the state or federal Constitutions, 
since it does not abridge the right of free speech 
or assemblage, for there is no constitutional 
privilege to exercise the right of free speech 
on the publi¢ streets in the form of there hold- 
F's a es ee v. Atwell, N. Y., 











18. Sale of Liquors.—The statute prohibit- 
ing the sale or the possession for the sale of 
prohibited liquors held not unconstitutional, as 
ogetunt ‘contention that it invades the personal 
li — - the citizen.—Ricketts v. State, Ala., 
90 So. 137. 


19. Contracts — Dissatisfaction.—An agree- 
ment to complete a building according to speci- 
fications is to be construed as one to furnish 
such a thing as ought reasonably to satisfy 
the buyer, and not as one permitting him to 
express dissatisfaction merely for the purpose 
of repudiating his contract.—Allred v. Sheehan, 
Cal., 115 Atl. 681 


20.——Option.—Provision of sales contract 
giving buyer option of purchasing as much 
more of the goods as seller could procure held 
based on a consideration; the privilege to order 
more being coupled with the obligation to ac- 
cept a stated minimum.—Heyman Cohen & Sons 
v. M. Lurie Woolen Co., N. Y., 133 N. E. 370. 


21. Signature.—It is a question for the 
jury whether one able to re is negligent in 
signing an instrument without reading it, or 
taking some other precaution to ascertain its 
contents.—Bank of Holmes v. Thompson, Iowa, 
185 N. W. 986. 


22. Time of Essence.—Where contract for 
construction of grade entitled contractor to 
specified amount on performance before speci- 
fied date and to specified lesser amount on per- 
formance subsequent thereto, owner's acceptance 
of work on completion subsequent tg the speci- 
fied date did not entitle contract to the greater 
amount, though performance before specified 
date was rendered impossible by the prevalence 
of the influenza “Rapier making it impossible 
to obtain an we = v. Trace Fork Mining 
Co., Ky., 235 


23. Oe a of Officer.—Gen- 
eral manager of corporation, appointed as such 
by board of directors and held out to the pub- 
lic as possessing all of the powers of an officer 
authorized to manage the corporation’s busi- 
ness, could do everything in the transaction of 
corporation’s business that the corporation 
could do in its routine and daily business, in- 
cluding the execution of written contracts, 
though by-laws required such contracts to be 
signed by the een gem and secretary, since 
such by-law could not bind the public with no 
knowledge thereof.—Sealy Oil ss & Mfg. Co. 
v. Bishop Mfg. Co., Tex., 235 S. 850. 


24. Foreign Be pg or it does not 











appear, either from the complaint or the proof. 
that plaintiff foreign corporation is doing busi- 








ness in the state, and the defendant seeks to 
avoid the cause of action alleged, on the ground 
that such corporation was doing business in 
the state and had not complied with its laws, 
he can do so only by pleading this new mat- 
ter by way of defense that it is so doing busi- 
ness, and sustaining it by proof, under Civ. 
Code 1913, par. 2226.—Nicolai v. Sugarman Iron 
& Metal Co., Ariz., 202 Pac. 1075. 


25.——Sale of Stock.—Ordinarily the owner of 
stock or other personal property will be pre- 
sumed to know its worth and value, and can- 
not complain that he parted with it for an in- 
adequate consideration by reason of false repre- 
sentations made to him by the purchaser, but 
the confidential relationship of the seller and 
buyer, together with the lack of knowledge 
on the part of the seller, may be such as to 
require the utmost good faith and fair dealing 
on the part of the buyer.—White v. Texas Co., 
Utah, 202 Pac. 826. 


26. Service of Process.—Though Act No. 
267 of 1914, § 25. par. (b), provides that if an 
officer, director, or agent in charge of a cor- 
—_* affairs cannot be found, service may 
e made on any other regularly employed of- 
ficer, agent, or employee over 18 years of age 
found in the office of its domicile, the require- 
ment that the return must show that the em- 
ployee served was over 18 does not apply in 
case of service on an officer, director, or agent 
in charge of its affairs—Woodall v. Louisiana 
Ry. & Nav. Co., La., 90 So. 238. 


27. Dower— Title to Property.— Where, in 
contemplation of marriage, the husband con- 
veyed his property to a trustee, who in turn 
conveyed to another, with life estate in the 
husband, to entitle the wife to dower, it is not 
necessary that the legal title should have been 
in the husband's name, and the property is sub- 
ected to dower as if the title had actually been 
n the husband; the wife’s marital rights being 
within the protection of the statute against 
fraudulent conveyances.—Knights y. Knights, 
Ill., 133 N. E. 177. 


28. Electricity—Contributory Negligence.—In 
action against town operating electric power 
plant for injuries to head miller’s hand caught 
between rolls when a Change in the relative 
position of wires caused the rolls to revolve up- 
ward instead of downward, without plaintiff 
having knowledge thereof, the question of 
whether he was contributorily negligent in plac- 
ing his hand underneath and upon the rolls to 
ascertain the reason they were not working 
properly held for ~. sary. —Snyder v. Town of 
Ashboro, N. C., 110 84. 


29. Defective Pole.— Where a team of 
mules, becoming frightened, turned from the 
roadbed upon a grass plot between the curb 
and the pavement, where no team or vehicle 
was supposed to be, and struck an electric 
light pole, which fell and broke the vehicle and 
caused the team to run away, injuring the driv- 
er, the shying of the team, and not the defec- 
tive condition of the pole, was the proximate 
cause of the driver’s injuries.—Cundiff v. City 
of Owensboro, Ky., 235 S. W. 15. 








0. Fixtures—Personalty.—Electric light and 
gas fixtures of small value and simple character 
purchased by lessee, from a former owner of 
the building, to which they were attached in 
the usual way before lessor became the owner, 
and the removal of which would not injure the 
realty, held a mere personalty which did not 
pass to lessor +g & ae realty.—O’Donal v. Au- 
rentz, Mo., 235 S 26. 


31. Frauds, Statute of—Memorandum.—Under 
the first section of the statute of frauds, which 
provides, among other things, that a promise 
to answer the debt, default, or miscarriage of 
another shall be in writing, signed by the party 
sought to be charged, a written memorandum 
signed alone with the initials of the manager 
of the party sought to be charged, which shows 
the amount of money due, but fails to show 
by whom and to whom the same is payable, is 
within the statute, and such a writing imposes 
no obligation on such party sought to be 
charred.—Postal Telegraph & Cable Ca. v. 
Friedhof, Miss., 90 So. 182. 


32. Injunetion—Breach of Covenant.—A court 
of eauity may restrain the breach of a so- 
called negative covenant, such as the breach 
of an exclusive sales agency contract by the 





XUM 





aha 


Sete en el 


ee eee ee ee ee ee ee ee el 


abe a eaten em ea eed Oe AS ee te AS Ot THe A OO eet we ee et oe eee 


ee i te sh ee ee eee 


‘ 
‘ 
; 








XUM 





VoL. 94 


CENTRAL LAW JOURNAL 


235 








agent by selling competing goods.—Butterick 
rub. Ce. Frederick Loeser & Co., N. Y., 133 


33. Insurance—Change in Interest.—A_ pro- 
vision in a tornado insurance policy on a house 
that the policy shall be void “if any change 
take place in the interest or title of the sub- 
ject of this insurance’ is not violated where 
the insured does not convey or contract in writ- 
ing and deliver the writing before the house 
is destroyed by the <r —Osler v. Atlas As- 
sur. Co., Miss., 90 So. 


34. Incontestable ~ a suit up- 
on a policy of life insurance containing a pro- 
vision that it shall be incontestable after one 
year from the date of its issue, except for 
fraud or misstatement of age, where the pe- 
tition shows that the policy was in force for 
more than one year, and does not show any 
fraud or misstatement of age, but does show 
that the death of the insured was by the hands 
of justice, the petition is not eublect to de- 
murrer on the ground that it shows that there 
is no cause of action, because the fact alleged 
therein that the insured came to his death by 
the hands of justice releases the insurer from 
the obligation of the contract, and the pay- 
ment of the policy of insurance would 
against public policy.—Murphy v. Metropolitan 
Life Ins. Co., Ga., 110 S. E. 180. 


35. Misrepresentation.—Where applicant for 
life insurance has relied upon the agent to in- 
form the insurer of what has been truthfully 
told him about the character of the risk, his 
rights will be protected, but insurer is not 
bound by statements contained in an applica- 
tion, when not only the agent, but the insured 
knows they are untrue and are calculated to 
deceive and that the application is to be for- 
warded to the insurer.—American Cent. Life Ins. 
oo os’ First Nat. Bank of Enterprise, Ala., 90 
{) 








i Tornado Policy.—A tornado insurance 
policy, which expressly exempted the company 
against loss occasioned directly or indirectly 
through tidal wave, high water, or overflow, 
insures the property against damage by wind 
alone, and not against damage occasioned part- 
ly by wind and partly by high water.—Palatine 
Ins. Co. v. Petrovich, Tex., 235 S. W. 929. 


37. Internal Revenue—Child Labor Act Un- 
constitutional.—Revenue Act Feb. 24, 1919, in- 
sofar as it imposes a tax additional to all other 
taxes on the profits of manufacturers employ- 
ing child labor, held unconstitutional, as an at- 
tempt to regulate a purely internal affair of 
the states; the real purpose of the act bein 
to prohibit the employment of child labor, an 
not to raise revenue.—Drexel Furniture Co. v. 
Bailey, U. S. D. C., 276 Fed. 452. 


38. Imtoxicating Liquors—Jurisdiction Over 
Offense.—The conviction in a court having com- 
petent jurisdiction, which, under National Pro- 
hibition Act, 26, is a prerequisite for forfeit- 
ure of a vehicle used in illegal transportation 
of liquor, is a conviction in a federal court of 
violation of such act, federal courts having, 
under Judicial Code, 256, exclusive jurisdic- 
tion of offenses cognizable under authority of 
the United States; so conviction in a state court 
of violation of state prohibition is not enough. 
—United States vy. One Buick Roadster, U. S. D 
C., 276 Fed. 404. 


39. Landlord and Tenant—Notice.—P. L. 1920, 
p. 1071, requiring three months’, instead of one 
month’s notice to terminate a tenancy from 
month to month, does not impair the obliga- 
tion of the contract as applied to a tenancy 
from month to month commencing in 1918, and 
continuing to and including October, 1920, and 
which the landlord attempted to terminate by 
notice given October 30, 1920, since each month 
is a separate contract, and the law was in 
force when the tenancy for October began.— 
Stein v. Porter, N. J. 115 Atl. 656. 


40. Notice to Vacate.—In landlord’s proceed- 
ing for removal of a tenant as a holdover on a 
monthly tenancy, testimony of the secretary 
and treasurer of the landlord corporation that 
he, served notice on a specified date that the 
landlord wanted possession of the property held 
not sufficient to prove service of the 30-day 
notice to vacate, where he did not state the 
contents of the notice, nor identify the notice 
claimed to constitute the basis of the proceed- 
ing as tHe notice “served by him.—Dash Cor- 
poration v. Brown, N. Y., 191 N. Y. S. 308. 














41. Requirement of Deposit.—Failure by 
lessor to require a deposit to secure return of 
premises in good condition from lessee accord- 
ing to the lease, in view of acceptance of rent 
by the lessor, does not avoid the lease and 
option to purchase contained therein, and is no 
defense in a‘suit for specific performance of 
the option to purchase by the lessee.—Schlegel 
v. Bott, N. J., 115 Atl. 578. 


42. Master and Servant—aAssault by Servant. 
—Under the facts developed in action for as- 
sault by defendant’s servant, held, that it was 

a jury question whether the servant acted in 
the scope or apparent scope of his authority, 
or stepped aside to engage in a personal diffi- 
rp we were v. Columbia Creamery Co., 8S. C., 


43. Assumption of Risk.—Where the evi- 
dence showed that plaintiff, an employee of de- 
fendant railroad company as a station agent 
and telegraph operator, was sent to take charge 
of an isolated station with which he was un- 
acquainted, where he arrived at night during 
a cold rain, that the office provided was a box 
ear, the roof of which leaked, and which was 
unprovided with fuel, and that as a result of 
his exposure during the night he suffered a 
serious impairment of his health, it cannot be 
held as matter of law that in taking up his 
duties as operator and assisting in the direc- 
tion of trains he assumed the risk from such 
conditions.—Newberry v. Central of Georgia Ry. 
Co.,, U. S. C. C. A., 276 Fed. 337. 


44.———Defective Couplers—Where a brake- 
man was injured while between cars making a 
coupling because the automatic coupler after 
three trials failed to work, the defective coup- 
ler held the “proximate cause” of the injury 
within the ae f Appliance Act.—Tennessee, 
A. . Co. v. Drake, U. S, C. C. A., 276 
Fed. 393. 


45. Injury to Minor.—A minor cannot re- 
cover for injuries in a mill while getting edg- 
ings contrary to the rules of the owner, and 
contrary to instructions of his father, and on 
the invitation and direction of subordinate em- 
ployee having no authority, express or im- 
plied, to bind or charge his master. aun v. 
Brown Bros. Lumber Co., N. C., 110 8. E. 


46. Interstate Commerce.—Section ai as- 
sisting in repairing the main track of an inter- 
state system of railroad lines extending into 
and through many | states, held engaged in “in- 

terstate commerce,” within federal Employers’ 
Liability © Act--McGaughey v. Hines, y., 235 











47. Municipal Corporations—Gas, Water and 
Sewer Connections.—Right to put in gas, water, 
and sewer connections at expense of adjoining 
property held limited by requirements of no- 
tice to Frogertz . SF owner.—Toben v. Town of 
Manson, Iowa, 185 N. W. 984. 


re yaemettr cam i694 property owner's obliga- 
tion is to the city, and he owes no duty to 
the public to repair and maintain in a safe con- 
dition a sidewalk abutting on his property.— 
yin v. Hines, Mo., 235 S. W. 831. 


-——Tax for Water Supply.—Comp. Laws 
1917; § 570-17, authorizing city councils to con- 
trol water courses leading to the city, and, 
when acting as distributing agent of water 
not the property of the corporation outside or 
within the corporate limits, to levy an annual 
tax for the purpose of controlling, regulating, 
and distributing such water, etc., did not vio- 
late Const. art. 13, § 10, making property sub- 
ject to tax within the territorial limits of the 
authority gi the tax, as what is called a 
tax in the atute is not a tax within the 
meaning of on Constitution.—Pleasant Grove 
City v. Holman, Utah, 202 Pac. 1096. 


60. Principal and Agent—dAuthority of Sales- 
man.—A salesman, who himself delivered goods 
for which he had taken orders, was authorized 
to receive the , a price.—Goldsmith v. 
Barg, N. Y., 191 N. S. 330. 


61. Individual brain of Agent.—Where 
an owner of cotton shipped the same to fac- 
tors, and as an agent of another shipped cotton 
of his principal to the same factors, he could 
not, without special authority, authorize the 
factors to use money standing to the credit of 
the principal on the books of the factors to 
cover any deficit in his account or in his mar- 
gins when the value of his own cotton shipped 
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to the factors became less than the advances 
of the latter. This is true, however general 
and broad his power as agent may have been, 
unless he was expressly authorised by his prin- 
cipal to use the funds of the latter for the 
purpose indicated.—Whiteley v. Garrett & Cal- 
houn, Ga., 110 E. 209. 

52. Railroads — Malicious Prosecution. — An 
action for malicious prosecution cannot be 
maintained against the Director General of 
Railroads, as such, for an act of one of the 
employees of a railroad system under his con- 
Ay -—Dougherty v. Payne, U. S. D. C., 276 Fed. 
451 


53.——-Right-of-Way.—A deed conveying a 
strip | of land “100 feet in width of right-of- 
way,” more fully described in an attached 
sketch or plat referred to for further identifica- 
tion of the “right-of-way” thereby conveyed, 
to have and to hold such “right-of-way” for- 
ever in fee simple, with a covenant of general 
warranty, when construed as a whole, did not 
convey an absolute fee-simple title, but only 
the easement peculiar to railroads; the words 
“fee simple” being descriptive of the extent 
of duration of the enjoyment of the easement, 
though the words “right-of-way” sometimes 
mean the mere intangible privilege of crossing, 
and are sometimes used to indicate the strip of 
land which the railroad company gepropecetes 
and uses.—Guest v. Bass, Ga., 110 S. E. 214. 


54. Sales—aArbitration of Dispute.—A_ pro- 
vision in a contract of sale for arbitration of 
“any dispute arising out of the contract” held 
to include any dispute arising as to the con- 
struction of the contract.—C. Itoh & Co. v. 
Boyer Oil Co., N. Y., 191 N .Y. S. 290. 


55. Inspection—The rule that title to 
goods which were not in esse at the time the 
contract was made does not pass to the buyer 
until he has had an opportunity to inspect the 
goods. does not apply, where seller was au- 
thorized to make appropriation of the goods 
to the contract before actual delivery to the 
buyer.—Columbia Mills v. Machenbach Import- 
ing Co., N. Y., 191 N. Y. S. 825. 


56. New Contract.—Where defendants pur- 
chased 12 dozen sweaters of one style and 12 
dozen of another, defendants cannot retain part 
of each style and return the remainder, regard- 
less of whether they complied with the con- 
tract.—Hygrade Knitting Co. v. Lisberg, N. Y., 
191 N. Y. 8. 302. 


57.——On Approval.—Where a contract of sale 
of a phonograph provided, “If the machine does 
ay a, with the full approval of (the buyer), 
joay. return the same within five days after 
eo ’ the buyer could recover money paid 
on account of a phonograph returned by him 
after inspection and with five days, where 
his non-acceptance of the phonograph was in 
good faith, for if he was honestly dissatisfied 
his judgment was conclusive.—Balcom v. Ser- 
enado Mfg. Co., Iowa, 185 N. W. 997. 


58. Sumday— Contract for Instruction.—A 
contract for giving a course of instruction in 
subjects named, at defendant's home on Wed- 
nesday and Sunday of each week, was not void, 
as contrary to Penal Law, § 2143; such labors 
not constituting serious interruptions of the 
repose and religious re of the community, 
in view of section ete oy Sretom Institute 
v. Weissman, N. Y., 19 Y. S. 320. 


59. Waters and Water po be vee dF Process. 
—To conclude the rights of would-be appro- 
riators of water by the extrajudicial, and per- 
ps arbitrary, action of a _ state board of 
water commissioners under St. 1913, p. 1012, 
would be to deprive such applicant of a valua- 
ble $. Rroperty right without due process of law. 
ater Co. v. State Water Commission, 

Cal., 202 Pac. 374, 


60. Wille—Alterations.—An attesting witness 
to a will must be prepared to attest not only 
the mere fact of signature, but, in =. _— 
ence of evident alterations, that the 
duced was the paper executed, an that Pits 
condition when roduced was its condition when 
executed; f this is not done, the altera- 
tions will be rejected and the will sustained 
as originally drawn, unless the Sitereione as 
a matter of law may be presumed m rior 
to execution.—Guerin v. Hunt, S. C., 110 . 71. 


61.———Life Estate.—Under a will Seba a 
life estate in an apartment house and the in- 








- benefit thereof, 





come from the entire state, subject to reten- 
tion of a sufficient amount by the executor to 
keep up the improvements, pay the taxes, in- 
surance, etc., the executor may resort to the 
principal for th discharge of expenses for the 
such as permanent improve- 
ments and extraordinary assessments, but not 
tor the payment of taxes, insurance, or every- 
day repairs.—In re Security Trust Co. of Ro- 
chester, N. Y., 133 N. E. 369. 


’ Life Tenant.—A will giving a grand- 
son the share that would have gone to his 
mother on the death of testator’s widow, who 
was given a life interest, and giving executor 
the right in his discretion to advance a portion 
of the share of the grandson if needed for his 
care and education, held to authorize advance 
payment to grandson only after the death of 
the life tenant.—Boye v. Boye, IIll., 133 N. E. 382. 


63. Workmen’s Compensation Act — Director 
as Employee.—Under Workmen’s Compensation 
Act, as amended by Laws 1917, c. 103, pt. 4, §§ 
1, la, defining “employee” as one in the serv- 
ice of another under a contract of hire, and 
excluding corporate officers and directors, one 
injured in the performance of his duties as 
superintendent and head miller, who is subject 
to discharge, and receives a monthly salary, is 
not excluded from the benefits pf the act, 
though he is also director of the corporation 
conducting the mill; the language of statute 
not being plain, but open to construction.—Mil- 
lore Mut. Casualty Co. v. Hoover, Tex., 235 S. 








64. “Employee.”—Workmen’s Compensation 
Act, § 3, subd. 4, providing that “employee” 
means a person engaged in one of the occu- 
pations enumerated in section 2, or who is in 
the serVice of an employer whose principal 
business is that of carrying on or conducting 
a hazardous employment on the premises or 
plant, or in the course of his employment away 
from the plant of his employer, as construed 
by wording of section before amendment by 
Laws 1916, c. 622, requires that the employee, 
rather than the employer, shall be engaged in 
employment upon the premises or at the plant, 
or in the course of his employment away from 
the plant, of his employer, and hence one em- 
ployed as a seamstress in a dressmaking plant 
on an upper floor of a building, who was in- 
jured in going to work by slipping on a piece 
of coal in lower hall of building, was not an 
employee entitled to compensation.—Ross ww. 
Howieson, N. Y., 191 N. Y. S. 276. 


65. Injury to Minor.—A minor under 16 in- 
jured while illegally employed on cylinder press 
in.a manufacturing plant was not estopped to 
claim that he was under the statutory age and 
limited to the comedy under the Workmen's 
Compensation Act by his fraud in representing 
that he was over 16 and exhibiting as his own 
papers borrowed from a friend purporting to 
show his age.—Volpe v. Hammersley Mfg. Co., 
N. J., 115 Atl. 665. 


66. Modification of Award.— Workmen's 
Compensation Law, § 22, authorizing review and 
modification of awards, and providing that no 
such review shall affect such award as regards 
any “moneys already paid,’’ was intended to 
prevent a recovery by an insurer of any moneys 
actually paid a claimant under an award sub- 
sequently vacated or decreased, and was not 
intended to relieve an insurer, which paid un- 
der the original award, from any obligation to 
pay an increase, and the power of the com- 
mission to modify awards retroactively is not 
limited, if the moneys have not actually been 
paid, and “moneys” are not paid - 4 qenvesy of 
drafts which are var es a a so a’ 318 dge- 
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67. “Regularly Employed.’’— Employees in 
combination delicatessen and lunchroom busi- 
ness, consisting of cook, waiter, general utility 
man, and a counter man, who cut meats at the 
counter and sold articles from it to customers, 
and for an hour every, day acted as waiter at 
the lunch tables, were “workmen regularly _em- 

loyed,” within Workmen’s Compensation Law, 
1 2, group 45, making an employment hazard- 
ous where four or more workmen or operatives 
are regularly employed, though counter man’s 
work of cutting and handling food at the count- 
er be considered as clerical work, but a fifth 
employee, a cashier, was not a workman.—Jur- 
man v. ebrew Nat. Sausage Factory, N. Y., 
191 N. Y. S. 339. 
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